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Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  that  the  regu¬ 
lations  set  forth  in  tentative  form  below 
are  proposed  by  the  Environmental  Pro¬ 
tection  Agency.  The  proposed  regula¬ 
tions  specify  minimum  guidelines  for 
public  participation  in  certain  processes 
imder  the  Federal  Water  Pollution  Con¬ 
trol  Act,  as  amended  (Public  Law  92-500; 
86  Stat.  816;  33  U.S.C.  1251) . 

Section  101(e)  of  the  Act  r^uires  the 
Administrator  of  the  Environmental 
Protection  Agency,  in  cooperation  with 
the  States,  to  develop  and  publish  such 
regulations;  and  to  provide  for,  encour¬ 
age,  and  assist  public  participation  in 
the  development,  revision,  and  enforce¬ 
ment  of  any  regulation,  standard,  e£9u- 
ent  limitation,  plan,  or  program  estab¬ 
lished  by  the  Administrator  or  any  State 
under  the  Act. 

The  proposed  regulations  set  forth 
policy  and  objectives  in  regard  to  public 
participation,  describe  the  provisions  re¬ 
quired  in  a  minimum  public  participa¬ 
tion  program  at  State  and  Federal  levels 
of  governmental  activity  for  water  pol¬ 
lution  control,  call  for  a  report  on  public 
participation  efforts  in  relation  to  certain 
actions,  and  give  minimiun  procedural 
guidelines  for  public  hearings.  Other  reg¬ 
ulations  in  Chapter  40  give  more  explicit 
requirements  for  public  hearings  and 
other  procedures  related  to  particular 
programs  under  the  Act. 

The  proposed  public  participation 
regulations  have  been  developed  with 
informal  participation  of  and  sugges¬ 
tions  from  numerous  persons,  includ¬ 
ing  representatives  of  several  citizen  and 
conservation  groups,  trade  organizations, 
governments,  and  other  interests.  The 
States  have  had  an  opportunity  to  com¬ 
ment  on  the  propos^  regulations  in 
draft  form.  Further  participation  and 
views  are  sought  at  this  time  in  order  to 
develop  meaningful  guidelines  for  fully 
effective  public  involvement  in  efforts  to 
attain  the  objectives  of  the  Act. 

Prior  to  the  adoption  of  the  proposed 
regulations,  consideration  will  be  given 
to  comments,  suggestions,  or  objections 
which  may  be  submitted  in  writing  to 
the  Director,  OflBce  of  Public  Affairs, 
U.S.  Environmental  Protection  Agency, 
Washington,  D.C.  20460,  on  or  before 
April  24,  1973. 

William  D.  Ruckelshaus, 
Administrator. 

February  16. 1973. 
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§  lOS.l  Scope. 

This  part  sets  forth  minimum  guide¬ 
lines  for  public  participation  in  the  proc¬ 
esses  of  development,  revision  and  en- 
forcement  of  any  regulation,  standard. 
eCBuent  limitation,  plan  or  program  im¬ 
der  the  Federal  Water  Pollution  Control 
Act,  as  amended  (Public  Law  92-500;  86 
Stat.  816;  33  U.S.C.  1251),  in  accord¬ 
ance  with  section  101(e)  of  the  Act,  This 
part  is  applicable  to  all  Environmental 
Protection  Agency  (EPA)  components 
concerned  with  the  Federal  Water  Pollu¬ 
tion  Control  Act,  including  EPA  Head¬ 
quarters  program  units  and  EPA  Re¬ 
gional  Offices,  and  to  States  and  inter¬ 
state  agencies.  These  guidelines  contain 
general  requirements  applicable  to  reg¬ 
ulations,  standards,  effluent  limitations, 
plans  and  programs.  More  specific  re¬ 
quirements  applicable  in  specific  areas 
are  contained  in  existing  regulations  on 
public  information  (Part  2  of  this  chap¬ 
ter)  and  in  other  regulations  that  have 
been  or  will  be  issued  pertaining  to  vari¬ 
ous  specific  programs  imder  the  Act,  as 
well  as  State  and  local  laws  pertinent  to 
the  subject. 

§105.2  Poliry  and  objertivrs. 

The  opportunity  for  participation  of 
the  public  is  to  be  provided  to  the  full¬ 
est  extent  practicable,  consistent  with 
other  requirements  of  the  Act,  in  Federal 
and  State  government  water  pollution 
control  activities.  The  major  objectives 
of  such  participation  include  greater 
responsiveness  of  governmental  actions 
to  public  concerns  and  priorities,  and  im¬ 
proved  popular  understanding  of  official 
programs  and  actions.  Although  the 
primary  responsibility  for  water  qual¬ 
ity  decision-making  is  vested  by  law'  in 
public  agencies  at  the  various  levels  of 
government,  active  public  involvement  in 
and  scrutiny  of  the  intergovernmental 
decision-making  process  is  essential  to 
accomplish  these  objectives.  Conferring 
with  the  public  after  an  agency  decision 
has  been  made  will  not  meet  the  require¬ 
ments  of  this  part.  The  intent  of  these 
regulations  is  to  foster  a  spirit  of  open¬ 
ness  and  a  sense  of  mutual  trust  between 
the  public  and  the  State  and  Federal 
agencies  in  efforts  to  restore  and  main¬ 
tain  the  integrity  of  the  Nation’s  waters. 

§  105.3  Required  program  and  reports. 

Each  agency  cited  in  S  105.1  carrying 
out  activities  under  the  Act  shall  provide 
for  and  conduct  a  continuing  program 
for  public  participation  comprising  sub¬ 
stantially  the  elements  listed  in  §  105.4. 
Staff  responsibility  and  budgetary  provi¬ 
sions  shall  be  identified  for  such  pro¬ 
gram  in  the  annual  State  program  sub¬ 
mission  imder  section  106  of  the  Act. 
Public  participation  activities  shall  be 
reported  on  annually  and  in  relation  to 
certain  documents  and  actions  as  called 
for  in  §  105.5. 

§  105.4  Cuidelinrs  for  .Agrury  programs. 

The  continuing  agency  program  for 
public  participation  shall  contain  mech¬ 
anisms  or  activity  for  each  of  the 
elements  listed  in  this  section.  The  exact 
mechanism  and  extent  of  activity  may 
vary  in  relation  to  resources  available. 


public  response,  and  the  nature  of  issues 
involved. 

(a)  Informational  materials.  Each 
agency  shall  provide  continuing  policy, 
program,  and  technical  information  in 
forms  and  at  times  and  places  useful  to 
interested  or  affected  persons  and  or¬ 
ganizations  so  that  they  can  make  in¬ 
formed  and  constructive  contributions 
to  governmental  decisionmaking.  News 
releases,  newsletters,  and  other  publica¬ 
tions  may  be  used  for  this  purpose. 
Special  efforts  shall  be  made  to  sum¬ 
marize  complex  technical  materials  for 
public  and  media  use. 

(b)  Assistance  to  public.  Each  agency 
shall  have  an  arrangement  for  provid¬ 
ing,  insofar  as  possible,  technical  and 
informational  assistance  to  public  groups 
for  citizen  education,  community  work¬ 
shops,  training,  and  dissemination  of 
relavant  information  to  communities. 

(c)  Consultation.  Each  agency  shall 
have  standing  arrangements  for  early 
consultation  and  exchange  of  views  with 
Interested  or  affected  persons  and  or¬ 
ganizations  on  development  or  revision 
of  plans,  programs,  or  other  significant 
actions.  Advisory  groups,  ad  hoc  com¬ 
mittees,  or  workshop  meetings  may 
serve  this  purpose. 

(d)  Notification.  Each  agency,  for  its 
appropriate  geographic  area,  shall  de¬ 
velop  and  maintain  a  current  list  of 
interested  persons  and  organizations,  in¬ 
cluding  any  who  ask  to  be  on  such  list,  for 
the  periodic  distribution  of  materials  in 
paragraph  (a)  of  this  section.  Legisla¬ 
tors  and  other  public  officials  shall  be 
included.  Each  agency  shall  additionally 
comply,  in  connection  with  any  public 
hearing  or  other  proposed  action,  w’ith 
any  formal  or  specific  requirements  for 
public  notice  called  for  in  the  Act  or  in 
other  regulations,  to  be  supplemented 
wherever  possible  with  informal  notice 
to  all  interested  persons  or  organizations 
having  requested  in  advance  such  notice. 

(e)  Access  to  information.  Each  agency 
shall  provide,  either  directly  or  through 
others,  in  an  appropriate  location,  a  cen¬ 
tral  public  collection  or  depository  of 
water  quality  reports  and  data  pertinent 
to  the  geographic  area  of  the  agency. 
Materials  available  for  public  reference 
shall  include  grant  and  permit  applica¬ 
tions,  permits,  effluent  discharge  infor¬ 
mation,  compliance  schedule  reports  and 
materials  specified  in  section  308(b)  of 
the  Act.  Copying  facilities  at  reasonable 
cost  shall  be  available. 

(f)  Enforcement.  Each  agency  shall 
develop  internal  procedures  for  receiving 
and  insuring  proper  consideration  of  in¬ 
formation  and  evidence  submitted  by 
citizens.  Public  effort  in  reporting  viola¬ 
tions  shall  not  be  discouraged. 

(g)  Legal  proceedings.  Each  agency 
shall  provide  full  and  open  information 
on  legal  proceedings  under  the  Act,  to 
the  extent  not  inconsistent  with  court 
requirements,  and  where  such  disclosure 
would  not  prejudice  the  conduct  of  the 
litigation. 

(h)  Rule  making.  In  addition  to  pro¬ 
viding  an  opportunity  for  public  hear¬ 
ings  on  proposed  regulations,  where 
appropriate  or  required  imder  applicable 
statutes  and  regulations,  agencies  shall 
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ordinarily  invite,  receive,  and  consider 
comments  in  writing  from  any  interested 
or  affected  persons  and  organizations. 
All  such  comments  shall  be  part  of  the 
public  record,  and  a  single  copy  of  each 
comment  shall  be  routinely  available  for 
public  inspection.  Notices  of  proposed 
rule  making,  as  well  as  final  rules  and 
regulations,  shall  be  distributed  to  in¬ 
terested  or  affected  persons  and  organi¬ 
zations  as  quickly  as  possible  after 
publication. 

(i)  Other  measures.  The  listing  of  spe¬ 
cific  measures  in  this  section  shall  not 
preclude  additional  techniques  for  ob¬ 
taining,  encouraging,  or  assisting  public 
participation. 

§  10S.5  CuidcliiicR  for  reporting. 

The  annual  report  of  each  EPA  unit  or 
office,  and  the  annual  State  program  sub¬ 
mission  imder  section  106  of  the  Act  as 
required  vmder  Part  35  of  this  chapter, 
shall  include  a  general  description  of 
public  participation  provisions  and  ac¬ 
tivities.  In  addition,  and  in  order  that 
the  pubic  and  reviewing  or  approving 
officials  may  be  fully  aware  of  the  actual 
extent  of  public  input  and  involvement, 
a  “Summary  of  Public  Participation”  re¬ 
lated  to  particular  actions  or  documents 
shall  be  presented  as  follows: 

(a)  In  the  case  of  regulations,  stand¬ 
ards  and,  effluent  limitations  required  to 
be  published  by  the  Administrator  in  the 
Federal  Register  or  required  to  be  pub¬ 
lished  by  a  State  agency  in  an  official 
form,  the  Summary  of  Public  Participa¬ 
tion  shall  be  published  as  part  of  the 
introductory  material. 

(b)  In  the  case  of  statewide  or  area¬ 
wide  plans  or  portions  thereof  (includ¬ 
ing  the  continuing  planning  process 
imder  section  303(e)  of  the  Act  and 
plans  developed  under  such  process),  or 
comparable  matters  required  to  be  ap¬ 
proved  by  the  Administrator,  the  Sum¬ 
mary  of  Public  Participation  shall  be 
submitted  as  a  part  of  the  plan  or  of  the 
public  transmittal  document. 

(c)  In  the  case  of  applications  for 
grants  for  construction  projects  other 
than  those  under  section  206  of  the  Act, 
or  for  planning  or  annual  program  grants 
(including  grants  under  sections  102(c), 
106,  and  208  of  the  Act),  the  Summary 
of  Public  Participation  shall  be  a  part  of 
the  application. 

(d)  Each  Summary  of  Public  Partici¬ 
pation  shall  describe  the  measures  taken 
by  the  agency  to  provide  for,  encourage, 
and  assist  public  participation  in  rela¬ 
tion  to  the  matter:  the  public  response 
to  such  measures;  and  the  disposition  of 
significant  points  raised. 

§  10.1».6  CiiidelinoA  for  evaluation. 

The  Administrator  or  other  approving 
official  shall  review  and  evaluate  each 
Summary  of  Public  Participation  in  re¬ 
lation  to  the  matter  submitted.  He  may 
call  for  additional  information,  or  for 
the  records  of  meetings  or  hearings.  If  he 
finds  that  there  has  been  inadequate 


public  participation  on  the  matter,  he 
shall  take  measures,  or  require  the  spon¬ 
soring  agency  to  take  measures,  to  ob¬ 
tain  additional  public  participation,  prior 
to  final  action.  In  evaluation  of  the  Sum¬ 
mary  of  Public  Participation,  factors 
such  as,  but  not  limited  to,  the  following 
shall  be  considered: 

(a)  Is  the  extent  of  public  participa¬ 
tion  realized  in  reasonable  scale  with  the 
significance  of  the  matter? 

(b)  Has  a  suitable  effort  been  made  to 
seek  out  and  involve  the  interested  pub¬ 
lic  both  at  the  preliminary  stage  and  dur¬ 
ing  development  of  the  matter? 

(c)  Have  the  measures  taken  been 
such  as  to  facilitate  rather  than  inhibit 
public  understanding  of  and  contribu¬ 
tion  to  resolving  the  matter? 

(d)  Has  adequate  information  been 
provided  and  has  enough  time  been  al¬ 
lowed  for  public  understanding  and  re¬ 
sponse? 

(e)  Are  there  unusual  time,  cost,  or 
technical  constraints  affecting  public 
participation? 

(f)  Are  there  unresolved  conflicts  be¬ 
tween  the  public  and  the  agency  remain¬ 
ing  or  anticipated? 

(g)  Have  all  foreseeable  affected  in¬ 
terests  been  given  the  opportunity  for 
public  participation? 

§  103.7  Cuideliiirs  for  public  hearings. 

Any  public  hearing,  whether  manda¬ 
tory  or  discretionary,  to  be  held  under 
the  Act  shall  be  in  conformity  with  this 
section.  If  conflict  exists  between  the 
minimum  guidelines  of  this  section  and 
requirements  of  State  or  Federal  law  or 
other  regulations  pertaining  to  a  particu¬ 
lar  hearing,  the  more  stringent  require¬ 
ments  shall  be  observed. 

(a)  Purpose,  (generally,  a  public  hear¬ 
ing  gives  persons  and  organizations  a 
formal  opportunity  to  be  recorded  on  a 
matter  prior  to  decisionmaking.  Although 
public  hearing  testimony  may  focus  on 
the  prospective  action  to  be  taken,  in  the 
form  of  a  tentative  plan  or  decision,  the 
final  action  shall  benefit  from  and  re¬ 
flect  consideration  of  the  public  hearing 
content. 

(b)  Public  meetings.  Formal  public 
hearings  are  often  not  the  best  means  of 
public  participation.  Agencies  are  en¬ 
couraged  to  hold  public  meetings  or 
workshops,  jointly  where  feasible,  on  sig¬ 
nificant  matters  or  proposed  actions. 
Such  meetings  shall  not  supplant  public 
hearings  when  such  are  required,  and 
shall  be  informational  in  nature  with 
opportunity  for  public  response. 

(c)  Discretionary  hearings.  Where  the 
opportunity  for  public  hearing  is  called 
for  in  the  Act,  and  in  other  appropriate 
instances,  a  public  hearing  shall  ordinar¬ 
ily  be  held  if  requested  by  interested  or 
affected  parties  or  if  the  hearing  official 
finds  sufficient  public  interest  or  perti¬ 
nent  information  to  be  gained. 

(d)  Hearing  notices.  In  addition  to  any 
other  formal  legal  requirements,  a  notice 
of  each  hearing  or  public  meeting  shall 
be  well  publicized  and  be  mailed  to  in¬ 


terested  or  affected  persons  and  organi¬ 
zations  as  soon  as  the  hearing  is  sched¬ 
uled  by  the  agency  and  at  least  30  days 
before  the  hearing  or  meeting  is  to  take 
place. 

(e)  Location  and  time.  In  determining 
the  locations  and  times  for  hearings,  con¬ 
sideration  shall  be  given  to  easing  travel 
hardship  and  to  facilitating  attendance 
and  testimony  by  a  cross-section  of  inter¬ 
ested  or  affected  persons  and  organiza¬ 
tions.  Accessibility  of  hearing  sites  by 
public  transportation  shall  be  considered. 

(f)  Documents.  Reports,  documents 
and  data  to  be  discussed  at  the  public 
hearing  shall  be  available  to  the  public 
at  the  hearing  location,  for  a  reasonable 
time  prior  to  the  hearing.  For  complex 
matters,  a  fact  sheet  outlining  major  is¬ 
sues,  tentative  staff  determinations  if  ap¬ 
propriate,  bibliography,  and  procedures 
for  obtaining  further  information,  for 
requesting  a  public  hearing,  and  for  other 
appropriate  actions  shall  be  prepared  and 
its  availability  made  known  in  the 
notice  called  for  in  paragraph  (d)  of  this 
section. 

(g)  Agenda.  The  elements  of  the  public 
hearing,  proposed  time  schedule,  and  any 
constraints  on  statements  shall  be  speci¬ 
fied  in  the  notice  of  the  hearing. 

(h)  Scheduling.  Witnesses  shall  be 
scheduled  in  advance  in  order  to  ensure 
maximum  participation  and  allotment  of 
adequate  time  for  testimony,  provided 
that  such  scheduling  is  not  used  as  a 
bar  to  unscheduled  testimony.  Blocks  of 
time  shall  be  scheduled  for  major  cate¬ 
gories  of  witnesses.  Evening  and  weekend 
schedules  shall  be  considered. 

(i)  Statements.  Public  hearing  pro¬ 
cedures  shall  not  inhibit  free  expression 
of  views  by  requirements  of  more  than 
one  legible  copy  of  any  statement  sub¬ 
mitted,  or  for  qualification  of  witnesses 
beyond  that  needed  for  identification. 

(j)  Reeords.  Public  hearing  proceed¬ 
ings  shall  be  promptly  summarized,  re¬ 
produced  and  copies  made  available  to 
the  public  at  cost.  The  record  shall  be 
held  open  for  a  reasonable  time  to  receive 
supplementary  statements. 

§  103.8  Coordination  and  nondiiplifa- 
tion. 

Public  participation  activities  and  ma¬ 
terials  required  under  the  Federal  Water 
Pollution  Control  Act  or  these  regula¬ 
tions  may  be  combined  with  related  pro¬ 
grams  or  activities  of  the  agencies  con¬ 
cerned,  wherever  such  combination  will 
enhance  the  economy,  the  effectiveness, 
or  the  timeliness  of  the  effort,  enhance 
the  clarity  of  the  issue  and  not  be  detri¬ 
mental  to  participation  by  the  widest 
possible  public.  Hearings  and  meetings 
may  be  held  jointly  by  more  than  one 
agency  or  may  deal  with  more  than  one 
related  matter,  where  such  procedure 
does  not  conflict  with  other  provisions. 
Interstate  agencies  particularly  are  en¬ 
couraged  to  develop  combined  proceed¬ 
ings  with  the  States  concerned. 
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